
32  N O V E M B E R / D E C E M B E R  2 0 1 6   w w w . C A N A D I A N  L a w y e r m a g . c o m

Fee discussions 
shift from AFAs 
to value
The Annual Canadian Lawyer Corporate Counsel 
Survey found the use of AFAs has declined from 
last year, but experimentation continues

A
s in-house counsel 
continue to experi-
ment with alternative 
fee arrangements, 
there has been a shift 
toward looking more 
at overall value — 

whatever fee arrangement is ultimately 
used. 

This year, 4.9 per cent of respon-
dents to the Canadian Lawyer Cor-
porate Counsel Survey said they use 
alternative fee arrangements with their 
primary law firm. Last year, the num-
ber was 12.7 per cent. 

Stephen Rotstein, chairman of the 
Canadian Corporate Counsel Associa-
tion, doesn’t think the whole idea of 
AFAs — whether you’re looking at 
alternative or appropriate fee arrange-
ments — is going away, but he does 
see it as going through a transition. 
Because of the cost certainty and pre-
dictability in-house counsel are looking 
for, they’re always going to be receptive 
to new ideas.

“For too long, we’ve looked at the 
value lawyers bring to an arrangement 
just by the amount of hours they put in 
and that’s not the value they bring to 

corporate clients,” he says. “It’s not the 
hours you bill but the value you pro-
vide. There’s got to be better ways.”

Lorne O’Reilly, senior counsel 
at Dow Chemical Canada ULC in 
Alberta, suggests the drop in reported 
usage may come down to what people 
are reporting as an AFA, a factor of 
familiarity of what’s out there or simply 
the fact that AFAs have been tried, but 
in a number of circumstances the tra-
ditional hourly billing rate provides the 
best value. 

He also wonders whether in-house 
counsel are nervous about losing their 
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78.8%

21.2%Yes
No

0

ARE YOU INTERESTED IN 
ENGAGING WITH YOUR 
LAW FIRM(S) IN AFAS?

jobs and trying to internalize more 
work or if they are too rushed to ana-
lyze what’s best for their billing.

O’Reilly says that whatever might 
be happening with AFAs, it continues 
to be a hot topic and the senior lead-
ership he talks to still expects some 
sort of different fee arrangement from 
the external counsel with which they 
work. Rotstein agrees, saying that, in 
his experience, external law firms are 
looking for ways to provide models of 
billing that work for corporate clients.

“I think we’re an evolving legal mar-
ket where constantly things are tried 

and if they don’t work we try some-
thing else,” he says. 

O’Reilly says most firms are more 
than willing to work on a different fee 
basis in Alberta. Some are providing a 
budget and identifying different expertise 
that can be provided such as a project 
manager. He wonders if any pushback 
on AFAs stems from poor RFPs that are 
being put out where the firms have to put 
a considerable amount of work into try-
ing to understand what the organization 
wants. 

Billable hours are back as the most 
common billing arrangement in-house 

counsel have with their primary law firm 
or external service provider, sitting at 50.2 
per cent this year compared with 46.8 per 
cent last year. Staying in line with what 
the survey said last year, flat fees are still 
the least popular option, weighing in at 
2 per cent. The combination of billable 
hours plus AFAs spiked to 42.9 per cent 
from 31 per cent last year. 

“I think the challenge has always 
been, both for our organizations being 
in-house organizations and law firms, 
how to structure models that work for 
both players in the arrangement,” Rot-
stein says.
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Billable hours

42.9%
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of billable 
hours and AFAs
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Alternative fee 
arrangements (AFAs)

0 to 25 per cent
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WHAT TYPE OF BILLING ARRANGEMENT 
DO YOU HAVE WITH YOUR PRIMARY LAW 
FIRM/EXTERNAL SERVICE PROVIDER?

IF YOU USE ALTERNATIVE FEE 
ARRANGEMENTS WHAT PERCENTAGE 
OF THE WORK YOU SEND OUT FALLS 
UNDER AN AFA?

  Specific lawyer(s) 
 Industry/practice area expertise  
 Technical expertise
 Law firm reputation

65.6%

56.4%

40.1%

30%

IF NOT WHY?

47.5%

42.5%

62.1%

37.9%

We prefer 
a billable 
hour model

Doesn’t apply 
to the work 
we send out to 
external firms

22.5%
Don’t fully 
understand 
AFAs

DO YOU CHOOSE YOUR EXTERNAL 
LAW FIRM BASED ON:

IS THE VOLUME OF LEGAL WORK CARRIED OUT BY YOUR 
DEPARTMENT AND EXTERNAL COUNSEL COMBINED LIKELY 
TO GROW FOR YOUR COMPANY IN 2016 FROM 2015?

Yes
No
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One survey respondent said he still uses the billable hour 
because “we can effectively manage external counsel billable 
hours and we drop inefficient lawyers.” 

Despite the mixed results, the percentage who said more 
than 75 per cent of the work they send out falls under an 
AFA held more or less steady, at 6.3 per cent this year versus 
5.9 per cent last year. 

Also, 78.8 per cent of respondents say they are interested 
in engaging with their law firms in AFAs. But of the 21.2 per 
cent who aren’t interested, 22.5 per cent of that group admit 
they don’t fully understand AFAs — this could be because 
in-house counsel haven’t had the opportunity to use them in 
a matter and explore the possibilities. 

O’Reilly says his company is looking to its external service 
providers and asking for a budget for every matter.

While 65.6 per cent choose external law firms based on spe-
cific lawyers — with one respondent commenting that lawyers 
“need to know your stuff, [be] cost effective, but most important 
is the relationship . . . are you making life easier?” — O’Reilly 
suggests in-house departments branch out in who they hire. 
However, as 56.4 per cent of respondents made clear, choosing 
the external firm based on industry/practice area expertise is an 
important consideration. The remaining respondents said 40.1 
per cent choose their external firms based on technical expertise 
and 30 per cent choose based on reputation. 

More than 300 law department leaders from corporations 
and government completed the survey. Similar to last year, 62.1 

  Company is in growth mode 
 Company made acquisition  
 One-time project
 

72.5%

23.9%

21.1%

IF THE VOLUME OF WORK IS PROJECTED TO GROW, 
TO WHAT DO YOU ATTRIBUTE THE GROWTH?

50.8%
No change

12.9%
It shrank

8.9%
We filled positions 
previously left 
vacant

27.4%
It grew, there is more 
work to be done

DID THE SIZE OF YOUR 
LEGAL DEPARTMENT CHANGE 
OVER THE PAST YEAR?

  Isolated/one-off situation that led to higher fees 
 Bringing more work into the legal department  
 The business grew
 Sending more work out

  Financial 
 Government (municipal, regional, provincial, federal, 
  
 Industry/manufacturing
 Resource-based
 Technology 
 Service  
 Non-profit
 Professional services
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27%

17.5%
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14.9%
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12.2%
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IF EXTERNAL SPEND 
CHANGED, WHY?

WHAT SECTOR IS YOUR COMPANY/ORGANIZATION IN?

Less than 5
6 to 15

16 to 30
31 to 50

51 to 100
More than 100

51.2%

24.1%
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per cent of the 303 respondents said the 
volume of legal work carried out by their 
department and external counsel was 
likely to grow. Having their company in 
growth mode was the top reason at 72.5 
per cent, while 23.9 per cent said they 
would grow because of a company-made 
acquisition and 21.1 per cent projected 
growth based on a one-time project. Mul-
tiple respondents noted increasing com-
plexity and more activity in the industry 
as key influencers on their company’s 
growth rate.

Despite more than 60 per cent say-
ing they expected more work, when 
asked if the size of their legal depart-
ment changed over the past year, only 
27.4 per cent said it grew, noting it was 

because there was more work to be 
done. A little more than half — 50.8 per 
cent — said department size remained 
the same. According to 8.9 per cent, 
vacant positions were filled, and 12.9 
per cent said they saw the legal depart-
ment shrink.

Rotstein says there is continued 
growth in in-house departments. When 
he talks to in-house counsel, there is a 
consistent theme of getting more work 
and hiring more lawyers, and as a result, 

the relationship between external legal 
providers and in-house departments is 
changing as well. He says there’s a need 
for a well-stocked in-house legal team 
that can identify risk and manage it 
before “the horse has left the barn” and 
the company ends up in an undesirable 
situation.

When it came to external spend, 27 
per cent said it changed because more 
work was being brought into the legal 
department, up from 20.4 per cent last 
year. Only 4.3 per cent said external 
spend changed because they were send-
ing more work out — last year, the 
number was 9.2 per cent. O’Reilly says 
there’s been a lot of consolidation, and 
that makes sense given the state of the 
market, especially in Alberta, where 
there’s been a significant slowdown 
internally with organizations not under-
taking projects like they did in the past 
or “may be cash-short on the balance 
sheet.

“In order to reduce risk of the legal 
department losing jobs you want to 

  Litigation support 
 Contract review
 Alternative staffing 
 
 Legal research
 E-discovery
 Patent document review

43.2%

37.8%

24.3%

27%

21.6%

13.5%

WHAT ARE YOU USING ALTERNATIVE 
SERVICE PROVIDERS FOR?

$100,000 or less
$101,000-$500,000

$501,000-$1 million
$1.1 million to $3 million
$3.1 million to $5 million

$5.1 million to $10 million
More than $10 million

13.5%

25.1%

16.2%

22.1%

7.6%

5.6%

9.9%

WHAT WAS THE EXTERNAL LEGAL SPEND FOR THE CANADIAN 
LEGAL DEPARTMENT IN YOUR LAST FISCAL YEAR?

WHAT ARE THE LEGAL AREAS YOU SEND TO 
OUTSIDE FIRMS THE MOST?
72.2%  Litigation
50.7%  Employment/labour
30%  Mergers & acquisitions
27.3%  Intellectual property
26.4% Tax
23.8% Regulatory matters
20.7%  Securities/corporate finance
18.5%  Real estate
15.4%  General corporate work 
 (contracts, etc.)
15.4%  Class action
9.3%  Environmental
8.8% IT (contracts, licensing, etc.)
8.8%  Immigration
7%  U.S.-cross border
5.7%  Privacy legislation
4.8%  Other
4.4%  Advertising/marketing
1.8%  Risk mitigation

68.7%
We did

7.8%
Our law firm 
suggested it

23.5%
We have mutually 
discussed AFAs

WHO INTRODUCED THE 
IDEA OF USING AFAS?

 (contract lawyers, paralegals)

12% 5.7%

80.2%

3.6%

ARE YOU USING ALTERNATIVE 
SERVICE PROVIDERS?

Onshore Offshore Both Not using

“I think we’re an evolving legal market 
where constantly things are tried and if 
they don’t work we try something else.”
Stephen Rotstein, Canadian Corporate Counsel Association
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make sure they’re as busy and providing 
as much value for the organization as 
possible,” O’Reilly says.

Rotstein says most corporate counsel 
still work in small in-house depart-
ments, despite the recent uptick in hir-
ing he’s noticed. Some 51.2 per cent of 
respondents have less than five lawyers 
in their legal department, 24.1 per cent 
have six to 15 lawyers, 9.9 per cent have 
16 to 30, 4 per cent have 31 to 50, 5.6 
per cent have 51 to 100 and only 5.3 
per cent have more than 100. He says 
some big corporations have in-house 
pricing departments, and while smaller 
in-house departments don’t have those 
resources, he predicts it will become a 
trend as in-house departments grow.

BY THE NUMBERS
A variety of sectors took part in this 
year’s survey, with 19.1 per cent from 
the financial sector, 17.5 per cent 
in government, 14.9 per cent in the 
industry or manufacturing sector and 
12.2 per cent in the resource-based 
sector. Lawyers working in the technol-
ogy sector made up11.6 per cent of 
respondents, 9.9 per cent were from 
the service sector, 7.9 per cent in the 
non-profit sector and 6.9 per cent in 
the professional services sector. 

In keeping with survey results 
from past years, 9.9 per cent had more 
than $10 million available in external 
legal spend over the last fiscal year. 
Of the respondents, 5.6 per cent spent 
between $5.1 and $10 million, 7.6 per 
cent spent between $3.1 and $5 mil-
lion, 22.1 per cent spent between $1 
million and $3 million, 16.2 per cent 
spent $501,000 to $1 million, 25.1 per 
cent spent $101,000 to $500,000 and 
13.5 per cent spent $100,000 or less.

Litigation took the top spot again 
as the area in-house counsel outsource 
the most, with 72.2 per cent of the 
vote. Employment law took second, 
with 50.7 per cent, up slightly from last 
year’s 46 per cent. There was a slight 
drop in the percentage of mergers and 
acquisition work sent out, coming in at 
30 per cent this year, down from 31.9 
per cent previously. Rounding out the 
top five, 27.3 per cent sent out intel-
lectual property work and 26.4 per cent 
sent out tax work. 

IF USING AFAS, PLEASE SELECT THE ONES 
YOU ARE CURRENTLY USING.
51.5%  Discount
41.5%  Flat - quote on a prescribed scope or phase of work 
 or bundled portfolio of work
40%  Fixed - consistent price for particular task or type of matter
28.5%  Capped - Client pays lesser of actual cost or the pre-determined capped fee
15.4% Not using AFAs
13.1% Value billing - Fee structure determined upfront
10%  Holdback/success fee - percentage of hourly rates or flat fee held back
8.5%  Retainer - A monthly or annual rate for unlimited access to firm 
 or group of lawyers
6.2% Collared - Firm and client agree to split difference on agreed 
 range if cost is more or less than quoted fee
5.4% Phased fees on specific projects
3.8% Contingency - client pays a negotiated percentage of 
 money recovered, saved or won
3.1% Busted deal - client does not pay or pays reduced amount 
 if deal does not proceed as anticipated

No
Yes, in-person

Yes, over-the-phone
Yes, written

87.8%

5.3%

4.8%

2.1%

HAS YOUR TOP LAW FIRM ASKED YOUR LAW DEPARTMENT TO 
COMPLETE A WRITTEN, OVER-THE-PHONE, OR IN-PERSON SATISFACTION 
SURVEY IN THE LAST 12 MONTHS?

68.5%
Yes, the general counsel/
legal department makes 
the selection

DOES THE GENERAL COUNSEL HAVE 
THE AUTONOMY TO SELECT FIRMS?

21.5%
It is a shared 
decision with 
executive 
management/
board

7.7%
No

2.2%
Handled by 
procurement 
department/
process

43.1%

17.1%
39.8%

HOW MANY LAW FIRMS 
ARE YOU USING?

1 to 4 5 to 10 More 
than 
10

  National firms 
 Boutique firms (IP, employment law, tax)
 Regional firms
 International firms
 Alternative firms
 LPOs
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71.3%

64.6%

37%

5%

2.2%

DO YOU USE?


