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[1] THE COURT:  These are my oral reasons for judgment in respect of the 

petition filed by the petitioner, The Owners, Strata Plan KAS2084, as against the 

respondent, The Owners, Strata Plan KAS1980, on February 22, 2022. 

[2] This petition concerns the interpretation of an easement which was registered 

with the relevant Land Title Office in Kamloops, British Columbia, in 1997 

(“Easement”). 

[3] Specifically, the petition addresses what methods of entry are reasonable to 

access certain property which falls within the definition of the Easement via a 

security gate that was, it is conceded, contemplated in the Easement itself. The 

Easement is registered in the Kamloops Land Title Office under charge number 

KL 35247 and is appended as Exhibit “C” to the affidavit of David Bissett sworn 

February 17, 2022. A copy of same shall be appended to these reasons for 

judgment as Schedule “A” in the event that a transcript is ordered of these oral 

reasons for judgment. 

Factual Overview 

[4] The petitioner and respondent are both strata corporations duly incorporated 

under the laws of the Province of British Columbia. 

[5] The petitioner and the respondent are, in particular, neighbouring strata 

corporations in an area of Vernon, British Columbia, which is generally known as the 

Kestrel Estates subdivision. Kestrel Estates, as I will refer to it, is part of a larger 

community known as Canadian Lakeview Estates. The neighbourhood is located in 

the vicinity of Okanagan Lake. It has certain amenities associated with its proximate 

location, which I accept are the reasons it is a gated community. It is clearly intended 

that the amenities are not intended to be accessed at will by the general public. 

[6] By virtue of the layout of Kestrel Estates, access is only available to the strata 

owners of the petitioner or their authorized guests or agents through a main security 

gate (“Security Gate”). Access is not available to the petitioner strata owners through 

any other means other than through the Security Gate. Other owners in Canadian 
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Lakeview Estates, together with their guests or authorized agents, do have possible 

alternative access gates which they can utilize for entry. This is not the case for the 

petitioner owners. There is no way to access their strata units without passing 

through the Security Gate. 

[7] For context, there are in total some approximately 70 units, whether it be 

strata units or single-family dwellings which require access to Kestrel Estates 

through the Security Gate. Some of these property owners are not part of either the 

petitioner strata corporation or the respondent strata corporation. The evidence in 

this regard is also slightly vague as there are some still seven undeveloped lots 

within the respondent strata corporation. In my view, however, this is not a material 

discrepancy. The interpretation of the Easement does not turn, in my view, on 

whether there are 63 units, 70 units or 77 units. 

[8] Section 4 of the Easement, which I have noted is to be appended as 

Schedule “A” to these oral reasons for judgment, is the material document to be 

interpreted by this Court for the purposes of this petition. 

[9] Specifically, subsections 4(b) and 4(c) the Easement require, in summary 

terms, the following: 

a) Installation of the Security Gate. 

b) A requirement that there be the same means of unlocking the Security 

Gate by both the dominant and servient tenants. Said more informally, 

there is no preferential treatment of any users who require access via the 

Security Gate. 

c) Access to the Easement area, through unlocking the Security Gate will be 

available to not just strata owners, but their respective employees, agents, 

contractors, and other persons authorized by the owners from time to 

time. 
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d) Use of the Easement area shall not be unreasonably hindered or 

obstructed for the strata owners or their respective employees, agents, 

contractors, or other persons authorized by them. 

[10] It is not controverted that there were originally three forms of access through 

the Security Gate: 

(a) a common gate code; 

(b) remote controls (akin to a garage opener) assigned to each strata unit 

owner; and 

(c) keypad intercom entry attached to the strata owners’ landline 

telephone (which would be apparent to require someone to be present 

in the strata unit to actually receive that call). 

[11] Abuse of the common code has been an issue for a considerable period of 

time. There is evidence before me in this regard which is generally not challenged. 

The abuse appeared to occur primarily in the summer months when access to the 

proximity to Okanagan Lake and other related amenities are sought after. In 

comparison, during the winter months the Security Gate is periodically left open 

entirely due to snow accumulation issues and abuse of access privileges to Kestrel 

Estates does not appear to be a significant issue during these periods. The efforts to 

address or manage the abuse of the common code are detailed in the affidavit #1 of 

Denis Maisonneuve. I am not going to read into the record the entire chronology, as 

it is set out in the petition record and the factual accuracy of the chronology was, 

again, generally not challenged by the petitioner. 

[12] Of significance, the efforts started back in 2009. That is approximately 14 

years ago. It is, thus, clearly not a new issue and there have been attempts to 

address the issues prior to the removal of the common code permanently in 2021. 

This included prior times where the common code was removed for specified 

periods and alternate methods of third-party access were utilized or experimented 
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with. In this regard, I find that the ultimate decision to remove the common code 

entirely in 2021 was not made capriciously. 

[13] Other efforts had been made to address the abuse of the common code. The 

question that I will address in considering the merits of the petition is, thus, whether 

the removal of the common code was in breach of the terms of s. 4 of the Easement. 

[14] Returning to the factual chronology, there have been important technological 

upgrades since the Easement was first registered back in 1997, the most significant 

being that the intercom can now be connected to a cellular phone so that an 

individual does not actually have to be physically present in the home or strata unit 

to answer the landline to authorize access or have a third party present in the home 

or strata unit to answer the landline. Apparently, this can be done even if an 

individual does not have data on their cellular device. I struggle somewhat to 

understand how that is so as it is my understanding that absent placing an outgoing 

emergency call, cellular devices rely on either data or Wi-Fi service. However, I do 

accept that it does not require a smartphone. A basic flip-phone will suffice. In my 

view, it is very probable that all strata unit owners in both the petitioner and 

respondent strata corporations possess a cellular device. If they do not, I conclude it 

is by lifestyle choice and not an inability to afford same. The cost of a basic cellular 

device with some modest prepaid minutes pales in comparison to the strata fees and 

property taxes associated with owning a unit in Kestrel Estates. 

[15] Another technology upgrade is that many vehicles now have “in-car” wireless 

systems which eliminate the need to physically carry the remote opener. This is 

clearly convenient to those strata owners who have vehicles with this technology. 

Unlike possessing or obtaining a basic cellular phone, however, I accept that not all 

strata owners of either the petitioner or the respondent strata corporations have 

vehicles with this technology nor is it reasonable to expect to have such. There is a 

significant difference between purchasing a basic flip-phone with prepaid cellular 

minutes and a new car. 

20
23

 B
C

S
C

 1
01

1 
(C

an
LI

I)



The Owners, Strata Plan KAS2084 v. The Owners, Strata Plan KAS1980 Page 6 

 

[16] Returning to the chronology again of the access methods through the 

Security Gate, abuse of the common code has, as noted, been persistent and 

unfortunate. But for that, the terms of the Easement seem to operate quite 

functionally and in accordance with what was intended when it was registered in the 

Land Title Office back in 1997. But for primarily seasonal abuse of the common 

code, there would not have been a need to remove this as a form of access either 

temporarily as in the past or permanently in 2021. 

[17] Before turning to an analysis of the legal issues specifically, I shall confirm 

there was, also, no evidence before me which supports a conclusion that any 

particular home or strata owner or strata owners are responsible for the abuse of the 

common code. Rather, I accept it is an ongoing and, unfortunately, pervasive issue 

that individuals who are not strata owner obtained knowledge of the common code in 

some fashion and used it to access the easement area through the Security Gate for 

personal purposes and not for the purposes of providing services to the strata owner 

or being a guest who rightly has the permission to authorize access for themselves 

and approved guests/service providers.  

Suitability for Determination by Petition 

[18] Neither party submitted that this matter was not suitable for determination on 

the basis of the petition record. Suitability is always in the discretion of the presiding 

justice and a consensus as to suitability does require the court to adjudicate where 

the necessary facts cannot be found even with regard to the flexibility principles as 

recently set forth by our Court of Appeal in Cepuran v. Carlton, 2022 BCCA 76. In 

this petition, however, I am satisfied that counsel has accurately identified this matter 

as suitable for determination on the affidavit evidence contained in the petition 

record without the need for cross-examination or other hybrid procedures. 

Arbitration Clause 

[19] As a preliminary issue, the respondent submits that the petition should be 

stayed on account of the arbitration clause in the Easement. As set out in the 

easement at para. 10, the body of which I have already directed to be included as 
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Schedule “A”, there clearly is an arbitration clause. The arbitration clause, however, 

in my view, is limited to disputes concerning whether or not any maintenance, repair, 

or replacement is required to be undertaken in respect of the Security Gate and 

considering how and by whom such maintenance or repair work is to be undertaken 

and concerning who is responsible for the cost of such maintenance and repair 

work. 

[20] The arbitration clause does not in any way address disputes about the 

methods of access through the Security Gate. 

[21] I thus do not consider this to be a case where it is even arguable that the 

dispute falls within the term of an arbitration agreement as per the threshold test set 

forth by our Court of Appeal in Clayworth v. Octaform Systems Inc., 2020 BCCA 

117. 

[22] This issue is thus, in my conclusion, properly before the Court for a 

determination and a stay of proceedings to pursue the dispute through arbitration is 

not appropriate or required. 

[23] I will thus decline to order a stay on the basis of para. 10 of the Easement and 

will address the petition on its merits. 

Contractual Interpretation 

[24] As submitted by the respondent, the easement is a written agreement. It is 

thus to be interpreted in accordance with the guiding principles set forth by the 

Supreme Court of Canada in Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 

53. Sattva stands for the proposition that the relevant provisions of the Easement 

must be construed by reading the Easement as a whole in the context of the 

surrounding circumstances in which it was made (Sattva at para. 47). As further 

stated at para. 47 of Sattva, “Words alone do not have an immutable or absolute 

meaning”. 
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[25] Further, an ordinary and grammatical meaning of the words are important and 

the surrounding circumstances must never be allowed to overwhelm the language 

the parties agreed to effectively create a new agreement (Sattva at para. 57). 

[26] Counsel for the petitioner referred to a more recent decision of Smith v. 

Balen, 2018 BCSC 918. 

[27] Smith v. Balen are oral reasons for judgment of Mr. Justice Brundrett. 

Although Sattva is not expressly cited by Mr. Justice Brundrett, the principles of 

interpretation of an easement are helpfully summarized and are consistent, I find, 

with the Sattva principles. 

[28] Specifically, in relying on the pre-Sattva decision of Mr. Justice Joyce of this 

Court in Avanti Mining Inc. v. Kitsault Resort Ltd., 2010 BCSC 1181, at para. 61, the 

court cited of greatest significance, in my conclusion, the following four propositions: 

(a) The intention of the parties is to be determined by looking first to the 
plain and ordinary meaning of the words used, in the context of the 
whole of a contract and in a manner that does not render one part of 
the contract ineffective. 

(b) The words must be read in the context of the surrounding 
circumstances when the contract was made, including facts known to 
both parties but not negotiations or evidence of subjective intent. 

(c) The standard is an objective one. 

(d) If the words of the instrument are unambiguous that is the end of the 
matter. If there is ambiguity or if the plain language leads to an 
absurdity, a result that both parties could not have intended, then 
regard may be had to extrinsic evidence to assist in determining the 
parties’ intent. 

. . . 

[29] Further, upon conducting some of its own research on this issue after the 

hearing of the petition in this matter, the Court confirmed that in Robb v. Walker, 

2015 BCCA 117, at paras. 31–33, Mr. Justice Willcock affirmed that the contractual 

interpretation principles set out in Sattva apply to the interpretation of an easement. 

The Court is thus required to take a common-sense approach to interpreting the 

Easement, looking first to the plain and ordinary meanings of the words in the 

agreement to try and determine the true intention of the parties at that time. 
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Conclusion Regarding Interpretation of the Easement 

[30] Applying the principles set forth in Sattva with consideration of the 

consistently incorporated principles in Smith v. Balen and Robb v. Walker, the 

interpretation of the Easement by the respondent, I conclude, is correct. 

[31] The Easement clearly contemplates a security gate. The Easement further 

requires equal or equivalent unlocking privileges and access to all parties, subject to 

the Easement through the Security Gate. The Easement does not require a common 

access code to the Security Gate or any other specified form of access. Clearly, 

access cannot be unreasonably hindered or obstructed. That is evident from a plain 

reading of para. 4(c) of the Easement, but there is a genuine distinction between 

access being inconvenient and access being obstructed. 

[32] Further, the surrounding circumstances are consistent with an interpretation 

of the easement that provides for the same methods of access to the petitioner 

strata owners and the respondent strata owners. If the respondent strata owners had 

access to a common code and this was denied to the petitioner strata owners, this 

petition would need to be decided in an entirely different factual matrix. 

Inconvenience 

[33] Returning to this issue of inconvenience, I entirely accept the submission of 

the counsel for the petitioner that the removal of the common access code is an 

inconvenience for the petitioner strata owners. As canvassed with counsel at the 

hearing of the petition, the Court can entirely foresee a situation where a homeowner 

needs to authorize access to allow for plumbing, electrical, landscaping, or 

housekeeping services. This is clearly not an exhaustive list, but just some common 

representative examples of typical occasions where a home or strata owner may 

legitimately need to have a third-party service provider or agent provide services to 

their strata unit. They are entirely within their right under the Easement to do so. 

Absent an emergency, these service providers would usually be attending during 

conventional business hours. 
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[34] If a strata owner is at home or simply in a position to answer their cellphone, 

the present protocol is entirely adequate. They receive a notification and thereafter 

authorize entry through the Security Gate. 

[35] However, not all homeowners have unfettered access to their cellular phones 

at relevant times. The affidavit evidence speaks to an individual being unable to 

receive a call as they were skiing. I put to counsel that perhaps, in my view, the 

more persuasive argument is that neither the Court nor counsel are in a position to 

answer phone calls during the court day apart from during the morning or afternoon 

recesses or the lunch break. It may also be that a homeowner or strata owner has 

similar employment obligations and may not have a spouse or alternative contact 

who can answer these calls in their absence during the daytime hours when most 

access requests from service providers are likely to be necessary. The result being 

that the ability of the strata owner to authorize access to their strata unit is restricted 

without being able to provide a common gate code to these service providers or 

guests. I note, though, the need to admit guests at a time when the strata owner is 

not present would seem to be less likely of concern as the ability to arrange access 

at a time convenient to the strata owner is far greater in respect of a guest versus a 

third-party service provider. If an owner has guests from out of town arriving and is 

only able to answer their phone between say 12:00 p.m. and 1:00 p.m., the guests 

can arrange their entry accordingly. That possibility does not necessarily apply when 

dealing with the cable company, an electrician, or a plumbing contractor who have 

various other calls to attend to on any given day and not necessarily able to 

precisely accommodate the schedule of the strata owner. 

[36] Balanced against this inconvenience, however, is the fact that the Easement 

is registered on title. 

[37] Each of the strata owners who comprise the petitioner thus purchased their 

individual strata unit with the express knowledge that this was to be a gated 

community and that entry through the Security Gate would be required. The 

Easement is very plain and unambiguous on its face in this regard. The utilization of 
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the common code was certainly more efficient for these strata owners who may not 

be readily available to authorize access for guests and service providers, as I have 

addressed above. However, I accept that the abuse of the common code resulted in 

its removal after other attempts to curb the abuse were either unsuccessful or 

unwieldly to implement. 

Conclusion 

[38] Having regard to the foregoing and interpreting the terms of the easement in 

accordance with Sattva and the other caselaw referred to, I have ultimately 

concluded that I must dismiss all the relief sought by the petitioner. 

[39] The easement requires equal access rights of the petitioner strata owners 

and the respondent strata owners. 

[40] The removal of the common access code is, I find, equally inconvenient to the 

respondent strata owners as it is to the petitioner strata owners. Were there some 

admissible evidence as to preferential access to the respondent strata owners, the 

analysis would be different. On the face of the petition record, however, no such 

evidence exists. All of the strata owners who require access to their unit solely 

through the Security Gate are subject to the same restricted methods of entry after 

the abolishment of the common code. 

[41] As a result of my conclusion to dismiss all the relief sought in the petition, I 

am not going to engage in a detailed analysis of the test for injunctive relief. I will 

state, however, as follows: 

(a) Injunctive relief is not being sought on an interim basis. This is not a 

stopgap attempt to preserve the status quo pending further steps in the 

litigation. This is the litigation. 

(b) Portions of the evidence relied upon are not admissible for the 

purposes of seeking a final order for a permanent injunction. 

(c) The threshold for a permanent injunction is high. 
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(d) There firstly needs to be an enforceable right. This is addressed in my 

analysis of the easement under the principles set forth in Sattva and 

other caselaw cited. 

(e) It is also a requirement (see, for example, Qureshi v. Gooch, 2005 

BCSC 1584, at para. 29) that there be demonstrable harm. As per my 

findings of fact there is clear inconvenience, but that falls quite below 

the bar of demonstrable harm. 

(f) Lastly, the hardship analysis is difficult in this factual matrix because, 

as I have set out, the removal of the common code is not tied in the 

evidence to the conduct of a particular party. Further, the petitioner and 

respondent strata owners all maintain the same access methods for 

the Security Gate and neither group is being given preferential 

treatment on the basis of the evidence. 

Obiter Recommendation 

[42] I have, as set forth above, dismissed the relief sought by the petitioner on the 

basis that inconvenience in not having the common code is shared by the strata 

owners of the petitioner and the respondent equally. That is what is required, in my 

conclusion, upon the necessary interpretation of the Easement in accordance with 

the governing law. 

[43] It would seem to me, however, that it would be to the benefit of all the parties 

to craft a system wherein each strata unit had a specific access code. There are 

some, as noted, approximately 70 properties or strata units engaged in this dispute. 

If each property had a specific access code that changed annually or even 

biannually, the ability to track unauthorized entry would be quite straightforward, it 

would seem, and the burden on the “gate committee” would not be undue as it was 

when there was a prior attempt to issue individual codes to each individual entering 

through the Security Gate. That, I accept, was unwieldly and unmanageable, 

particularly for volunteers. 
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[44] If the respondent can fashion a system in this regard that balances the 

competing objectives, this will be to the benefit of both the petitioner strata owners 

and the respondent strata owners. If they cannot, all of the owners of both the 

petitioner and respondent strata corporations will continue to be arguably 

inconvenienced by the lack of a common code, but that inconvenience is necessary 

having regard to the terms of the Easement which clearly and unambiguously states 

that Kestrel Estates is a gated community and that entry is permitted only through 

the Security Gate and on the terms set forth in the Easement. 

Costs 

[45] Costs are awarded at the discretion of the court pursuant to R. 14-1 of the 

British Columbia Supreme Court Civil Rules. 

[46] The general rule is that costs are awarded to the party that is substantially 

successful unless the court exercises its discretion to otherwise order. 

[47] In this case, while I do recognize the inconvenience created as a result of the 

removal of the common code in 2021 that resulted in this petition, the respondent 

has been substantially successful in opposing the relief sought and I have preferred 

the respondent strata corporation’s interpretation of the Easement. I shall thus order 

that the respondent is entitled to the costs of this matter on Scale B under the 

Supreme Court Civil Rules on the basis that it was a one-day hearing. I appreciate 

counsel is attending on a second day to receive these reasons, but as the hearing 

on its merits did not consume the full day, I consider this in my discretion to be a 

reasonable compromise in assessing costs under the tariff and consistent with the 

proportionality principle under the Rules. It should also, hopefully, avoid the need for 

an assessment of costs having to come back before the registrar of this court which 

would be more significant than the costs associated with attending for receiving 

these reasons for judgment. 
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[48] Those are my reasons for judgment. 

“Hardwick J.” 
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Schedule “A” 
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