
Court File No.    

FEDERAL COURT OF APPEAL 

BETWEEN: 

DEML INVESTMENTS LIMITED 

Appellant 

- and - 

 

HIS MAJESTY THE KING 

Respondent 

(Court Seal) 

NOTICE OF APPEAL 

(under subsection 27(1.1) of the Federal Courts Act) 

TO THE RESPONDENT: 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the appellant. 
The relief claimed by the appellant appears below. 

THIS APPEAL will be heard by the Federal Court of Appeal at a time and place to be fixed by 
the Judicial Administrator.  Unless the court directs otherwise, the place of hearing will be as 
requested by the appellant.  The appellant requests that this appeal be heard at Toronto, Ontario. 

IF YOU WISH TO OPPOSE THIS APPEAL, to receive notice of any step in the appeal or to 
be served with any documents in the appeal, you or a solicitor acting for you must prepare a 
notice of appearance in Form 341A prescribed by the Federal Courts Rules and serve it on the 
appellant's solicitor or, if the appellant is self-represented, on the appellant, WITHIN 10 DAYS 
after served with this notice of appeal. 

IF YOU INTEND TO SEEK A DIFFERENT DISPOSITION of the judgment appealed from, 
you must serve and file a notice of cross-appeal in Form 341B prescribed by the Federal Courts 
Rules instead of serving and filing a notice of appearance. 

Copies of the Federal Courts Rules, information concerning the local offices of the Court and 
other necessary information may be obtained on request to the Administrator of this Court at 
Ottawa (telephone 613-996-6795) or at any local office. 

IF YOU FAIL TO OPPOSE THIS APPEAL, JUDGMENT MAY BE GIVEN IN YOUR 
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. 
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March 28, 2024 

 Issued by: ______________________________ 
 (Registry Officer) 

 Address of local office: Federal Court of Appeal 
  180 Queen Street West, Suite 200 
  Toronto, ON  M5V 3L6 

 

TO:  Attorney General of Canada 
Department of Justice Canada 
Tax Law Services Section 
99 Bank Street, Suite 1100 
Ottawa, ON  K1A 0H8 

Carla Lamash 
Grant Nash 

Tel:  780-495-0581 
780-495-4207 

Fax:  780-495 941-2293 

Email: carla.lamash@justice.gc.ca 
grant.nash@justice.gc.ca 

 Counsel for the Respondent 

  

mailto:carla.lamash@justice.gc.ca
mailto:grant.nash@justice.gc.ca
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APPEAL 

THE APPELLANT APPEALS to the Federal Court of Appeal from the judgment of the 

Honourable Justice Bruce J. Russell of the Tax Court of Canada (the “Tax Court judge”) dated 

February 29, 2024 (Court File No. 2017-922(IT)G). 

THE APPELLANT ASKS that: 

1. The appeal be allowed with costs in this Court and in the Tax Court of Canada; 

2. The judgment of the Tax Court of Canada be set aside and an order be granted vacating the 

assessments made under the Income Tax Act (Canada) (the “ITA”) in respect of the 

Appellant’s taxation years ended November 30, 2010 and November 30, 2011; and 

3. Such further and other relief as counsel may request and which this Court deems appropriate. 

THE GROUNDS OF APPEAL are as follows:  

1. The Tax Court judge erred in law in concluding that there was a misuse or abuse of the capital 

loss provisions of the ITA; 

2. The Tax Court judge erred in law in concluding that there was a misuse or abuse of paragraph 

88(1)(d) of the ITA; 

3. The Tax Court judge erred in law in failing to consider or give effect to the rules governing 

resource property under the ITA; 

4. The Tax Court judge erred in law in concluding that there was a “paper” or “artificial” loss; 

5. The Tax Court judge erred in law in failing to consider the capital loss provisions, paragraph 

88(1)(d), and the rules governing resource property as a coherent scheme; 
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6. The Tax Court judge erred in law in failing to consider the transactions as a whole; and 

7. The Tax Court judge erred in law by relying on the Supreme Court of Canada’s decision in 

Deans Knight Income Corp. v. Canada, 2023 SCC 16 without giving the parties an opportunity 

to make submissions about the case.  

THE APPELLANT RELIES on: 

1. The pleadings and proceedings below; 

2. The Federal Courts Act, R.S.C. 1985, c. F-7, as amended; 

3. The Federal Courts Rules, SOR/98-106, as amended; 

4. The ITA; and 

5. Such further and other grounds as the appellant may advise and this Court may permit. 

 

March 28th, 2024 

____________________________________ 
McCarthy Tétrault LLP 
TD Bank Tower 
66 Wellington Street West 
Suite 5300, Box 48 
Toronto, ON  M5K 1E6 
 
Anu Koshal akoshal@mccarthy.ca 
Raj Juneja rjuneja@mccarthy.ca 
Mike Hegedus mhegedus@mccarthy.ca  

Tel: (416) 601-7991 
Fax: (416) 868-0673 
  

Counsel for the Appellant 

mailto:akoshal@mccarthy.ca
mailto:rjuneja@mccarthy.ca
mailto:mhegedus@mccarthy.ca
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