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- Court File No. T-1873-23

~ FEDERAL COURT |
' BETWEEN _
. edocumemlDl | : | o | 3 : |
F - D DAVID RODNEY FLEGEL s LT
[ FEDERAL COURT . E S e - i et ,
Ifzv ) COUR FEDERALE g T St . R . s Applica‘nt
o 7-Sep-2023- '3 T R .
; i \-_and-"gj
Aline Longin . .
B : - 'ATTORNEY GENERAL OF CANADA ‘
i o | | | ‘Resp‘ondent"
~ NOTICE OF APPLICATION
- (Rule301)
10 THE RESPONDENT:

A PROCEEDING HAS BEEN COMMENCED by the apphcant The rehef clalmed by
the apphcant appears on the followmg pages ' j ¥ : e _‘ N

THIS APPLICATION w1ll be heard by the Court at a t1me and place to be ﬁxed by the
Jnd101al Adm1mstrator Unless the Court orders otherWlse the place of hearmg wﬂl be as requested by

the apphcant The apphcant requests that th13 appllcanon be heard in Ottawa Ontano :

IF YOU WISH TO OPPOSE THIS APPLICATION to receive notice of any step in the :

’appllcatlon or to be served with any documentatlon in the appl1cat10n you ora sollcltor actlng for you

must prepare a n0t1ce of appearance in Fonn 305 prescrlbed by the Fi ederal Court Rules ] 998 and

serve it on the appllcant ] sol1c1tor or Where the apphcant is self—represented on the appl1cant

. WITHIN 10 DAYS after be1ng served wrth thlS notlce of apphcatmn '


Longin, Aline
New Stamp_1


B A ;'v

Coples of the Federal Court Rules ] 998 mforma‘uon concermng the local ofﬁces of the Court |
‘ and other necessary mtormatlon may be obtamed on request to the Adnnmstrator of this Court at -

‘ Ottawa (telephone 613 922 423 8) or at any 1oca1 ofﬁce e

g IF YOU FAIL TO OPPOSE THIS QPPLICATION JUDGEMENT MAY BE GIVEN IN -

: YOUR ABSENCE AN D WITHOUT FURTHER NOTICE TO YOU

Allne Longm
(Reglstry Ofﬁcer)

s Dated this.7th day"'of September 2023 s
| b T T e Issuedby

' Address of gg Sparks Ottawa on
Local ofﬁce : ‘ A

ros ;‘ ATTORNEY GENERAL OF CANADA
IR - DEPARTMENT OF JUSTICE
-500-50 O’Connor Street '

o Ottawa, Ontario
v,KlA.OHS



FEDERAL COURT . S 3

BETWEEN:
~ DAVID RODNEY FLEGEL o
: ST el e Applicant
‘ -and— : L |
* ATTORNEY GENERAL OF CANADA
Respondent'

' APPLICATION

' This is is an app11cat10n for Jud1c1a1 review of a dec1s1on of the Warkworth Instltu‘uon

D1s01p11nary Court conv1ct1ng the apphcant of the d1301phnary offence falhng or refusmg to prov1de a

o urine sample when demanded pursuant to section 54 or, 55 Specrﬁcally, the dec1sron of the il

D1501phnary Court rendered on or about Aprll 18 2023 conv1ct1ng the apphcant of the d1$01p11nary

charge o | , .‘ | i L o

The apphcant makes apphcatlon for REREC
: 1. An Order 1n the nature of certzorarz quashmg the de0151on of the d1501phnary court
an 4 v , , _

20 An t)rder for costs of' t]pls _application,' O
The grounds for the appl_icaﬁon are:

P That the. apphcant 1s an Ind1gen0us 56—year—old federal offender servmg a hfe sentence Wlth a
13-year period of parole 1ne11g1b111ty at Warkworth Inst1tut1on (“WI”) 1mposed upon his conv1ct10n
 for the December 24, 2000 murder of Mr T1m Barrett '

2. That on August 25 2022 whlle housed at J 0ycev1lle Instltutlon (mlmmurn securlty) the S

.- applicant was adv1sed that there were two 1nc1dents of tobacco smell in the house he shates w1th other :

X



- 'offenders and that there were two mdrcatlons by the drug detector dog n that house and that, as a ’
‘result he was requlred to prov1de a urrne sample The appllcant 1s aware that the tobacco smell ,
: allegedly came from the shower area and not frorn hrs room and he knows that the drug dog detected

. on another offender sroom and not hrs room S - S T

3 That the apphcant was asked to prov1de that sample and he d1d m’f best to provrde it. He ‘was

advised by the Officer who made the demand that the. amount he provided: was not enough and that he :
'v would be charged with farhng or reﬁlsmg to prov1de a sample He was charged under the C’orrecizons

| ‘ and Condztzonal Release Acts. 40(1) of refusmg or falhng to provrde aurine sample

k 4 : 5 That the apphcant was transferred ﬁom Joycevrlle Instltutron (mrmmum—securrty) to
: Warkworth Institution (medlum securlty) and’ on April 18,2023, he stood tnal on that charge 4It was
iargued that the Urlnalys1s Collector lacked reasonable grounds to make the demand that the apphcant
provrde the sample. It was arguied that this was a search thhrn meamng of 5.8 of the Charter and that '
Parlrament have taken great pains to put stnct limitations on urrnalysrs It was argued that thrs fact S |
L 31tuat1on was the same as that in Beaudom v. erham Head Instltutlon 1997 CanLII 5866 (FC) That
s, merely be1ng in the presence of an odor of manjuana was not enough to demand a unne sample i

$

5 That at that trral itas specrﬁcally asked of the urine collector whether or not he had reasonable

o grounds to request that unne sample That the ofﬁcer collectrng that urine sample acknowledged that

o | he did not have reasonable grounds to collect the sample The Ofﬁcer acknowleged that he merely

"collects the’ sample and that he is not prrvy to reasonable grounds

6. That as l1fer w1th 23 years in pnson thls type of charge hasa very serlous effect on the
. apphcant s life. He has done his best to get to mlmmum-secunty and now he ﬁnds hrmself back in-
medium securlty He was supported by hlS parole ofﬁcer for an Escorted Temporary Absence’ (ETA) :

butasa result of thrs and the mvoluntary transfer he has lost that support In hrs experlence it could -

- - easily take hrm another 5 years to, get back to where he was That is, in rmmmum—securrty and

supported for an ETA

7. ~ Such further and other grounds as Counsel may advise and This Honourable Court permit. -



' This application will be dsuppOrtedhy fhe.feilo“}ing_materialﬁ e

1. The afﬁdav1t of the apphcant | ‘ :
2. - Such further and other matenal as counsel may advise and ThlS Honourable Court

may permlt

The apphcant requests that the Correctlonal Serv1ce of Canada send a certlﬁed copy of the record to
the Reglstry and to the sohcltor for the apphcant 1nclud1ng a copy of the transcnpt of the heanng 1n '
. questlon = ‘ L ' '

R RN

- Dated at ;King:sten, Ontario, this 7% days of September 2023,

R STERAND SOLICITOR FI
, 120 Clarence St (Suite 20)
~ P.O.Box: 702 Station Main -

ngston, Ontario K7L 4X1
Tel 613 542 0005 Fax 1-866- 715 8475

COUNSEL FOR THE APPLICANT |



