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Canadian Lawyer’s annual Corporate
Counsel Survey found risk and relationship
management were key
concerns for in-house counsel
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By Aidan Macnab

hile alternative fee arrangements and seeking out external law firms
with a diverse roster of lawyers were not top of mind for most inhouse counsel who participated in Canadian Lawyer’s 2018 Corporate Counsel Survey, the billable-hour model and developing external counsel relationships were. And although the survey indicated
legal departments kept their workweeks moderate, others say 60-hour workweeks go
with the territory.
Once again, risk management is the top issue facing legal departments in 2018,
presenting a pressing issue but also an opportunity, says Tony Linardi, general counsel and corporate secretary at Golder Associates Ltd., a global engineering firm with
clients in oil and gas, mining, power, infrastructure and manufacturing.
Corporations want all their departments to add to the bottom line, and risk management is a chance for the legal team to add value to the company, Linardi says.
“Over time, where the company’s either losing money or not being as profitable as
they can because of risk issues, that’s one thing that the legal team can actually come
in and show value and add real value,” he says.
“At the end of the day, the company wants every department to contribute to its
bottom line.”
Compliance was a close second for respondents. With Golder’s competitors in
the mining industry facing steep fines and some executives jailed for fraud and
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corruption, Linardi says the company is hyperconscious and vigilant about compliance.
“From our perspective, in the engineering and construction industry, compliance has
become huge,” he says. “More and more, the
C-suite wants to make sure that the company’s
being compliant in all regards, whether it’s
domestic applications or foreign applications.”
Gary Goodwin, executive corporate secretary
and counsel at Ducks Unlimited Canada, says
that, depending on the risk profile of the client,
the risk may be something to embrace. In-house
counsel don’t want anything to happen on their
watch, but it is also their job to help facilitate
transactions, he says.
“I think lawyers are too focused on trying to
get rid of the risk when it’s really determined by
the risk profile of the client itself as to whether or
not it’s a risk they can, certainly, take on,” he says.
Managing risk also requires the legal department be engaged with the rest of the company
because legal is the quarterback for risk management, whether it happens in human resources,
finance or it involves an insurance provider,
bank or the media, says Linardi.
“So, it’s pretty important to make sure that
there’s someone that [gets] involved quickly and
knows how the company handles risk,” he says.
Counter to risk management’s perennial
dominance in the survey, for four years, seeking
out diverse law firms has not been a prevalent
practice among in-house legal departments. Of
the 212 respondents in 2018, just 11.9 per cent
said they were in the habit of asking for a diverse
roster of lawyers to work with, much like in 2015
and 2016, and following a high of 21 per cent
in 2017. Seventy-one per cent said they do not
make this ask.
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HOW MANY
LAW FIRMS ARE
YOU USING?

IN WHAT SECTOR IS YOUR
COMPANY/ORGANIZATION?
Government (municipal, regional, provincial,
federal and First Nations – including boards
and tribunals) 17.92%

15.57%
Other 13.68%
Technology 11.32%
Professional services 9.43%

1.

Financial

Natural resources based
(including energy) 8.96%
Non-profit or academic institution

46.51%

34.30%
4.

8.49%

51 to 100
16 to 30
More than 100
31 to 50

$100,000 or less

13.21%
13.21%

33.02
21.23%
18.87%
8.96%
6.60%
6.13%
5.19%

1

25.47%

$1 million to $3 million

%

6 to 15

3.

6.60%

HOW MANY LAWYERS ARE THERE IN
YOUR LEGAL DEPARTMENT?
2 to 5

$101,000 to $500,000
Prefer not to answer/
don’t know 25.00%

15.70%

Industry/manufacturing (including life sciences,
food production and automotive) 8.02%
Service and/or retail

2.

WHAT WAS
THE EXTERNAL
LEGAL SPEND
FOR THE
CANADIAN
LEGAL
DEPARTMENT IN
YOUR LAST
FISCAL YEAR?

10.38%

1. 1 to 4 46.51%
2. 5 -10 34.30

%

3. More than 10 15.70%
4. 0 3.49%

$3.1 million to $5 million

6.60%

More than $10 million

4.72%

$5.1 million to $10 million

1.42%

WHAT ARE THE LEGAL AREAS YOU
SEND TO OUTSIDE FIRMS THE MOST?
75.15%
Employment/labour 55.03%
Mergers & acquisitions 34.91%
Tax 30.18%
Intellectual property 27.22%
Real estate 23.08%
General corporate work (contracts, etc.) 21.89%
Securities/corporate finance 20.12%
Regulatory matters 19.53%
Immigration 15.98%
Privacy legislation and data protection 13.61%
Environmental 10.65%
U.S./cross-border 10.06%
Litigation

Information technology (contracts, licensing, etc.)

9.47%
Class action 7.10%
Advertising/marketing 5.92%
Other 4.73%
Risk mitigation 3.55%

$501,000 to $1 million

3.49%

Respondents left comments indicating why this number has
not taken off, even with diversity’s increasing relevance in the legal
profession.
“We focus on skill and expertise. Diversity is irrelevant,” said
one commenter. Another said it was “a means for employers to
satisfy human rights law obligations,” but not a “legal obligation”
or “business advantage.”
Another said it was an issue promoted among smaller boutiques but not the national firms they used.
For those who do seek out a diverse roster, the fact that it’s not
easy to find partners and practice group leaders who fit the bill can
be problematic, says Harpreet K. Sidhu.
Sidhu, who is general counsel and privacy officer at Pethealth
Inc., says that when she searches for industry-specific lawyers,
there seems to be a lack of diversity among senior partners. “If
there were more diverse partners, then there would be more visibility online and more visibility in the legal community,” she says.
“And I think that would trigger going to those people as well and
trigger some more diversification. But I think there is a lack of that
right now.”
In line with most respondents, Sidhu chooses the external
firms she works with based on industry expertise. According
to the survey, it is individual lawyers and not their firms that
attract business from legal departments.
While 66 per cent said they choose based on industry
expertise and 62 per cent base their choice on specific lawyers,
only 33 per cent said law firm reputation would seal the deal,
second to last in front of the four per cent that rely on third-
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New Edition

The Condominium Act: A User’s Manual,
5th Edition (Ontario 2018)

NEW TO PROVIEW

Audrey Loeb, LSM, B.A., LL.B., LL.M.

Well-known condominium authority Audrey Loeb brings you
up to date on all the opportunities and challenges of the
Condominium Act, 1998, as well as other complex issues arising
in condominium law.
This 5th edition fully updates the reader with the latest
developments in condominium law and the Ontario
Condominium Act, 1998, including the extensive changes
introduced by the Protecting Condominium Owners Act, 2015.
Written for lawyers, property managers, boards of directors,
and unit owners alike, here is the most convenient source of
answers to the questions that arise on a daily basis.
Features of the book include:
• Over 40 checklists of the key condominium functions and
procedures, such as obligations of board members, notice
requirements, meetings, voting, by-laws, rules, reserve
funds, status certificates, and maintenance and repair

SAVE 30%
Print softcover +
Online subscription*
with ongoing updates
$180

• Complete annotations of the Condominium Act, 1998 and
the Ontario New Home Warranties Plan Act (Tarion Warranty
Corporation) with fully updated case law and relevant
provisions of related Regulations, as well as Forms

Online subscription*
with ongoing updates
$129

• Practical commentary and clear explanations of the rights
and responsibilities imposed by the legislation

Print only
Order # L7798-863365203 $129

• Detailed cross references, helping you to instantly find other
useful information
• Tarion Warranty Corporation addenda to purchase
agreements

Softcover approx. 1000 pages
October 2018
978-0-7798-8633-3

CALL TO ORDER

To order or to receive the subscription discount, please call toll-free 1-800-387-5164
(Toronto and international 416-609-3800) or visit store.thomsonreuters.ca/condo-book
For more information about ProView, visit store.thomsonreuters.ca/proview
*Online version on ProView will be updated periodically at a nominal charge as additional provisions of the legislation and regulations come into force.
You can cancel your order at any time. Subscription coverage: you’ll continue to receive ongoing updates until the next edition.

© 2018 Thomson Reuters Canada Limited
00249JI-93765-NK
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WHAT ARE THE KEY
ISSUES IN
YOUR LEGAL
DEPARTMENT?

LISTED IN ORDER OF IMPORTANCE.

1.

Risk management

2.

Compliance/regulatory matters

3.

among legal departments, with 75 per cent
saying it was the practice area they sent to
outside firms the most. Employment and
labour came in second at 55 per cent.
Cost and transparency are key to
building legal-department-to-outside-firm
relationships. For four straight years, the
most important thing firms can do to
improve the working relationship with
the company was being more concerned
about costs.

For Sidhu, the legal department and
outside firm need to be on the same
page about requirements, priorities and
expectations for the file to keep costs in
line. Without that communication, a legal
department budget can be drained of hundreds of thousands in unanticipated costs,
something Sidhu experienced on a recent
deal, when she was working with one lawyer and didn’t realize there were 10 lawyers working on the back end of the file.

Cost containment

4.

Managing growth of company/
organization

5.

Reputational management

6.

Bright minds protecting
bright ideas since 1893

7.

A Top 10 Intellectual Property Boutique,
as voted by Canadian Lawyer magazine!

Scope creep (clients offloading
non-legal work to legal)
Cybersecurity

8.

Legal department management
and structure/moving to legal
operations

party legal rankings/recognition for a
reference.
“My practice is usually ‘follow your
expert,’” Sidhu says. The reason is twofold:
They have a relationship and those lawyers
know her industry.
“I’ve had lawyers that have now
changed firms and, honestly, because they
know our industry, and we’re a unique
industry . . . we usually follow the lawyer
wherever they go,” she says.
“It’s all about relationship building nowadays,” Sidhu says. “That’s why a lot of lawyers who are leaving big firms and opening
up their own practices have clients because
their clients are following them into their
practice as well.”
For Ducks Unlimited, which operates
mostly in rural areas, Goodwin seeks out
the help of local, small-town firms. He says
diversity is relevant, but it is not a buyer’s
market when seeking close-proximity legal
advice in, for example, northern Manitoba.
“They only have so many options.”
For the fourth year in a row, litigation
is the most commonly outsourced work

We understand the business of innovation and the vital role
that IP plays in today’s competitive, market-driven economy.
Celebrating 125 years as Canada’s IP ﬁrm!

ridoutmaybee.com

TORONTO | OTTAWA | BURLINGTON
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ARE YOU USING ALTERNATIVE
SERVICE PROVIDERS?

77.21%

WHAT ARE THE MOST IMPORTANT
THINGS THAT YOUR LAW FIRMS CAN
DO TO IMPROVE WORKING
RELATIONSHIPS WITH YOUR COMPANY?
LISTED IN ORDER OF IMPORTANCE.

13.97%
Not
using

6.62% 4.41%

Onshore

Both

Offshore

1.47%
Nearshore

WITH YOUR PRIMARY LAW FIRM/
EXTERNAL SERVICE PROVIDER,
WHAT TYPE OF BILLING
ARRANGEMENT DO YOU USE
MOST OFTEN?
1.

IF USING AFAS, DO YOU FEEL
YOU ARE RECEIVING:

1. Billable hours 65.56%

3. AFAs 3.31%

3.

3.31

%

4. Flat fees 2.65%

4.

2.65%

IF YOU USE ALTERNATIVE
FEE ARRANGEMENTS, WHAT
PERCENTAGE OF THE
NON-COMMODITY WORK YOU SEND
OUT FALLS UNDER AN AFA?
0 to 25 per cent

MORE VALUE 44.62%
THE SAME VALUE 50.77%
LESS VALUE 4.62%

2. Combination of billable
hours and alternative
fee arrangements (AFAs)
28.48%

2.

65.56% 28.48%

60.81%

25 to 50 per cent

22.97%

50 to 75 per cent

9.46%

More than 75 per cent

6.76%

WHAT IS THE AVERAGE (ACTUAL)
WORK WEEK FOR MEMBERS OF
YOUR DEPARTMENT?
35-45 hours
46–50 hours
51–55 hours
56+ hours
Don’t know
40

1. Be more concerned with costs
2. Be more practical
3. Understand our business better
4. Be more creative/innovative overall
5. Provide more strategic advice
6. Be more proactive
7. Other
8. Be more concerned with results
9. Act on our feedback

NOVEMBER/DECEMBER 2018

40%
37.14%
16.43%
5%
1.43%

“I think it’s absolutely crucial to let your external firm know
exactly where your expectations are,” she says.
Put on paper what the junior associates can do, what needs a
senior partner, what is urgent and how many lawyers you want
working on the file, says Sidhu.
That communication needs to be directed within the company as well, so legal can engage externally, effectively and efficiently. Sidhu says she consults with her CEO on what aspects of
the file need to be handled by a senior partner and which are less
significant from the business standpoint.
“I think that helps a lot with the value-based billing and making sure that you get exactly what you need without breaking
your budget,” she says.
Linardi says knowing your external firms well is key to keeping costs down. “I think an often-under-looked avenue for cost
containment is relationship building,” he says. “I think just having a good relationship with counsel where expectations are clear
and you have a lot of trust in that relationship.”
And when you’ve reached an agreement but unpredicted
complications arise in the process, “there is nothing that can’t be
negotiated,” Sidhu says.
The process is underscored by the 67 per cent of respondents
who said general counsel/legal department had the autonomy to
select firms.
In an encouraging improvement, outside law firms are
becoming more proactive and personal in their dealings with
corporate legal departments, says Sidhu. Like a friend, the relationship prospers when one side isn’t just calling when they need
something. Keeping an ear to the street and offering tips or help
when external counsel’s life intersects with the industry in which
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Sidhu is enmeshed all day every day strengthens the working
bonds, she says.
“It just goes to show that there’s a relationship and there is
somebody that is looking out for you,” she says. “We can’t see
everything and it’s nice when you know that one of your external
partners is watching over for you to make sure you don’t miss
anything.”
Unlike risk management, alternative fee arrangements are not
dominating the in-house bar. Sixty-five per cent of survey respondents said they are using a billable-hour model with their external
legal providers and only three per cent are using AFAs. Of those
who do use AFAs, 60 per cent use them only for up to 25 per cent
of the work they send out.
There may be more action on the AFA front if law firms were
suggesting them to legal departments, but only seven per cent of
respondents said their firm introduced the idea of using them.
“I would say there’s still a lack of consistency in the industry.
It’s very rare that the law firm will ask us for an AFA,” says Linardi.
“Usually, it’s Golder that would have to bring the issue up and,
once we do that, they’re pretty responsive to try to structure something that would work.”
Linardi says he’s using AFAs more frequently and has found
success with them with their real estate services provider.
“We’re able to measure our legal spend a lot more efficiently,
and that helps the company plan a lot more efficiently for real
estate costs in general,” he says.

DO YOU USE:
National firms

79.65%

Boutique firms (IP,
employment law, tax)

73.84%
68.60%
33.72%
9.30%
3.49%

Regional firms
International firms
Alternative firms
LPOs

DOES THE GENERAL COUNSEL HAVE
THE AUTONOMY TO SELECT FIRMS?
1. Yes, the general
counsel/legal department
makes the selection
68.02%

1.

68.02%

2.

18.60%

2. It is a shared
decision with executive
management/board
18.60%
3. No 8.72%

3.

4.

8.72%

4.65%

4. Handled by
procurement department/
process 4.65%

New Edition

Aboriginal Law Handbook, 5th Edition
Olthuis Kleer Townshend LLP

New in this edition
• Rapidly evolving issues related to the duty to consult Aboriginal communities, including emerging national and
international standards related to “free, prior and informed consent”
• New developments in the field of Aboriginal economic development including the evolution of impact benefit
agreements, emerging structures for Aboriginal corporations and resource revenue sharing, trusts structures that
support community development, and taxation issues specific to Aboriginal communities
• Aboriginal family and social issues including marriage, separation, and divorce, child welfare, wills and estates, and
human rights and privacy
• Aboriginal education including the legacy of residential schools, and the work of the Truth and Reconciliation
Commission
• Aboriginal justice issues, including inquiries and commissions on Aboriginal issues; criminal procedure in an Aboriginal
context; Aboriginal justice initiatives; and injunctions and blockades

Order # L7798-865065203 $150
Softcover September 2018
approx. 880 pages
978-0-7798-8650-0
Shipping and handling are extra.
Price(s) subject to change without
notice and subject to applicable taxes.

The 5th edition includes the following case law:
• Bernard v. R., Canada (Attorney General) v. Fontaine, Chippewas of the Thames First Nation v. Enbridge Pipelines Inc.,
Clyde River (Hamlet) v. Petroleum Geo Services Inc., Descheneaux c. Canada (Procureur général), First Nation of Nacho
Nyak Dun v. Yukon, Gehl v. Canada, Goodswimmer v. Canada (Attorney General), Kahkewistahaw First Nation v. Taypotat,
Ktunaxa Nation v. British Columbia (Forests, Lands and Natural Resource Operations), Ross v. Saskatchewan, Tsilhqot’in
Nation v. British Columbia
It also includes a new introductory chapter by the distinguished former Canadian parliamentarian and Ontario premier,
Bob Rae.

Available risk-free for 30 days
Online: store.thomsonreuters.ca
Call Toll-Free: 1-800-387-5164 | In Toronto: 416-609-3800

© 2018 Thomson Reuters Canada Limited
00252WV-A93434-CM

w w w. c a n a d i a n l a w y e r m a g . c o m

NOVEMBER/DECEMBER 2018

41

C O R P O R AT E C O U N S E L S U R V E Y

HOW MANY FIRMS RECEIVED
THE TOP 80 PER CENT OF YOUR
CANADIAN LEGAL DEPARTMENT’S
LEGAL SPEND?
52.67%
36.64%
6.87%
1 or 2

3 to 5

6 to 10

2.29%

1.53%

15+

11 to 15

DO YOU ASK THE LAW FIRMS
YOU DO BUSINESS WITH TO
PROVIDE A DIVERSE ROSTER
OF LAWYERS TO WORK WITH
AS PART OF AN OVERALL
DIVERSITY STRATEGY IN
YOUR ORGANIZATION?

NO 71.53%
WE’RE THINKING ABOUT IT
YES 11.11%

17.36%

But as to the value of AFAs, some of the survey participants
left comments in sharp contrast to Linardi’s real estate experience.
“AFAs are generally an expensive gimmick,” said one. In the
spirit of the divide between the 50 per cent of respondents who
saw no added value in AFAs and the 44 per cent who said they
did, one commenter left the note that the “jury is still out on
value of AFAs.”
Developing AFAs takes time, which has a cost, so many firms
and legal departments stick to what they know, Linardi says.
But to make AFAs work takes consistency and learning from
mistakes when they don’t work, he says. “You have to have a client and a law firm that are both creative and that want the AFA
to work. If the first time we tried an AFA it wasn’t that successful,
you have to learn from that, but you have to try again,” he says.
“So, it takes some planning and it takes some effort.”
The biggest issue facing legal departments for 10 per cent of
the survey participants was scope creep — the unloading of nonlegal work on the legal department. But like the issue of risk management, with scope creep, Linardi sees an opportunity.
It’s a “double-edged sword,” he says. While it increases the
legal department’s workload, it gives legal a better perspective
on new developments and challenges the company is experiencing. Though scope creep happens increasingly, he says, he wants
the other divisions to come to him with problems, and many
problems without a legal element can develop one quickly if not
handled promptly and properly.

Achieve your clients’ personal tax and estate planning goals
New Edition

Wealth Planning Strategies for Canadians 2019
Christine Van Cauwenberghe, B. Comm. (Hons), LL.B., CFP, TEP

New in this edition
The 2019 edition has been thoroughly updated to include the latest federal income
tax changes as well as a number of changes in provincial statutes. This edition also
provides more detail on a number of strategies and the pitfalls of certain approaches.

Order # L7798-851865203 $73

Softcover July 2018
approx. 700 pages
978-0-7798-8518-3
Annual volumes supplied on
standing order subscription
Multiple copy discounts available
Shipping and handling are extra.
Price(s) subject to change without
notice and subject to applicable taxes.

Changes include
• A discussion of the proposals to amend the federal tax laws respecting the “tax
on split income,” which impacts payments made from private corporations
• Updates to the sections on tax benefits available to persons with a disability or
those persons providing care to family members, including the Canada Caregiver
Credit, the Home Accessibility Tax Credit, and Family Caregiver Benefits
• More detail on various concepts and case studies, particularly when transferring
large sums of money to children, either through a gift, a loan, or use of a trust
• Updated references for the provincial disability-related programs, including the
revised asset limits in Ontario
Available risk-free for 30 days
Online: store.thomsonreuters.ca
Call Toll-Free: 1-800-387-5164 | In Toronto: 416-609-3800

© 2018 Thomson Reuters Canada Limited
00252TC-A92498-CM
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Goodwin says he prefers the term “chipping in” over
“scope creep” and wants to be involved on the “business side
of things.”
“Doing things that are sort of quasi-business, quasi-legal and,
if [lawyers] have certain skills and talents, you should use those
skills and talents for stuff that’s not strictly law or legal-oriented
and use them toward using your creative thinking, intuitive skills
on other parts of the business,” he says. “So, that’s good.”
Even with scope creep, legal departments claim to be keeping
the hours down to levels conducive to work-life balance. Forty
per cent said they worked between 35 and 45 hours per week
and another 36 per cent said they worked between 45 and 50
hours. Only five per cent said they clocked more than 56 hours.
Linardi says those numbers seem low, his being in the
60-hours-a-week range.
“But, you know, it comes with the territory. I think that a lot
of people think that when you’re in a leadership role, you delegate more things,” he says. “But it’s more of a service role from
my perspective, and you’re just helping, you’re supporting more
people and that takes time, because there’s your regular job to do
and you also have to support people.”
But the reasonable workweek reflected in the survey is not a
surprise to Sidhu, who says 35 to 45 hours a week is “bang on,”
but she notes that it can fluctuate depending on what is going on.
Sidhu oversees operations in four different time zones and some
days she works overtime, while other days it balances out.

IF YOU ARE ASKING
LAW FIRMS FOR A
DIVERSE ROSTER, HOW
RECEPTIVE ARE THEY
TO THE REQUEST?
They are happy to do so

50.00%

They are happy to do so but do not
have the data 32.14%
They are happy to do so but the data
sample is too small, thus compromising
confidentiality and privacy 10.71%
They do it reluctantly

7.14%

IF YOU USE ALTERNATIVE
FEE ARRANGEMENTS,
WHAT PERCENTAGE OF THE
NON-COMMODITY WORK
YOU SEND OUT FALLS
UNDER AN AFA?

60.81%
22.97%
9.46%
6.76%

0 to 25 per cent
26 to 50 per cent
51 to 75 per cent
More than
75 per cent

Get expert guidance in proceedings against the
federal Crown by leading experts in the area

N
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New Edition

The Annotated 2019 Crown Liability and Proceedings Act
Michael H. Morris, B.A., LL.B., M.P.A. and Jan Brongers, B.Com., LL.B., B.C.L.
Let experts guide you through the substantive and procedural law governing the law
related to litigation involving the Federal Crown. The Annotated 2019 Crown Liability
and Proceedings Act includes the full English and French text of the Crown Liability and
Proceedings Act, section-by-section commentary, digests of all relevant judicial decisions,
and cross references to related legislative provisions and secondary sources.

Order # L7798-8668-65203
$240
Hardcover approx. 340 pages
October 2018 978-0-7798-8668-5
Shipping and handling are extra. Price
subject to change without notice and
subject to applicable taxes.

You’ll find expert analysis of the vicarious liability of the Crown, the nature of duties owed
by the Crown, the limits on the availability of injunctive relief, and the immunity of the
Crown and its agents from provincial legislation. And you’ll get all the significant case law
so you’ll know exactly how the legislation has been applied by the courts.
For a detailed Table of Contents, visit store.thomsonreuters.ca/crown-liability

Available risk-free for 30 days
Online: store.thomsonreuters.ca
Call Toll-Free: 1-800-387-5164 | In Toronto: 416-609-3800
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