What keeps in-house
counsel up at night
Legal department management and cybersecurity
topped the list of concerns in Canadian Lawyer’s
Annual Corporate Counsel Survey
By Mallory Hendry

J

ean-Francois Denis, a huge baseball
fan, says his favourite book — Moneyball: The Art of Winning an Unfair
Game by Michael Lewis — is not
just a book about baseball.
“It’s a business book,” Denis, director of
operations, legal affairs with SNC-Lavalin
in Montreal, explains, calling relying on
statistics and working with economists and
lawyers to develop a good baseball team
fascinating.
When he saw an article about five years
ago called Moneyball for Law Departments
that promoted the application of that
methodology to the management of law
departments, it sparked his focus on legal
operations.
Still senior legal counsel, commercial
transactions at Bombardier at the time,
Denis started a personal project researching the area and then persuaded the company’s management to formally launch a
legal operations function, which he led as
senior legal counsel, legal operations and
litigation since its creation in 2014 until
coming onboard with SNC-Lavalin in
March of this year.
32

NOVEMBER/DECEMBER

2017

Denis, whose current role consists of
managing the department’s strategic plan,
budget and outsourcing strategies as well
as finding ways to better enable the corporation’s legal counsel through the addition of new technologies and processes
improvement, says he’s noticed a lot of
legal ops people are not lawyers — large
corporations have moved to procurementbackground types for the job, which he
calls unfortunate.

structure/moving to legal operations was a
pretty big concern for the 232 respondents
to Canadian Lawyer’s Annual Corporate
Counsel Survey as well — it ranked second
overall as a key issue in respondents’ legal
departments, coming in just behind cybersecurity.
When asked if the general counsel has
the autonomy to select firms with which
the company works, a little less than 70 per
cent — 67.6 — said yes, which more or less
holds steady from the last survey at 68.5 per
cent. But Denis points out that means that
more than 30 per cent either don’t decide or
share the responsibility with other people.
While it may not necessarily be a bad
thing that upper management is deciding
on firms, Denis thinks it should be the
legal department’s prerogative and counts
himself lucky that in his working experience legal has strong equity with the rest of
the business and, therefore, a good level of
autonomy.
But Denis — who is also president of
the Association of Corporate Counsel,
Quebec chapter and a member of the Quebec bar’s liaison committee with corporate
counsel — notes that this is a privilege and
not a right.
“We have to show we’re capable and
I think that’s where you connect it with
budgets. If a law department struggles to
properly manage its budgets, that’s where
they lose credibility.”
He points to question 9 of the survey,
which asked if external spend changed and
if so, why? Underlying that question is a

“If a law department struggles to
properly manage its budgets, that’s
where they lose credibility.”
Jean-Francois Denis, SNC-Lavalin

“I think lawyers should be managing their departments,” he says. “Maybe
lawyers are no longer interested or people
in their organization — which would be
more alarming — believe they should
not be managing their department. That’s
obviously a huge concern to me.”
Legal department management and
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bigger, more important one: Is your budget
under control? Can you efficiently forecast?
Do you measure it? Denis says lawyers
need to be cautious here because businesses
— including his own — are going to ask for
cost predictability.
For 51 per cent of respondents, external
spend went up because an isolated/one-off

What sector is your company/organization in?

Did the size of your legal department
change over the past year?

23.7% Government (municipal, regional, provincial, federal,
and First Nations – including boards and tribunals)

4.7% Professional services
18.9% Financial
15.9% Industry/manufacturing
12.5% Resource-based
13.8% Service		
4.7% Technology
5.6% Non-profit

%
24.6
It grew

47.8%
No change

16.4%

How many lawyers are there
in your legal department?
1
2 to 5
6 to 15
16 to 30
31 to 50
51 to 100
More than 100

11.2%

17.7
35.8%
22.8%
9.1%
3%
4.7%
6.9%
%

It shrank

What are the legal areas you send
to outside firms the most?

What was the external legal spend for the Canadian
legal department in your last fiscal year?
$100,000 or less
$101,000 to $500,000
$501,000 to $1 million
$1 million to $3 million
$3.1 million to $5 million
$5.1 million to $10 million
More than $10 million
Refuse to answer/Don’t know

We filled positions
previously left
vacant

8.6%
20.3%
9.9%
15.5%
6.5%
6%
6%
27.2%

If external spend changed, why?

8.3%

4%
15.1%
54.3%
10.1%
15.6%
13.6%
27.1%
9.6%
78.4%
28.1%
8.5%
24%
26.6%
2%
20.6%
26.6%
8%
4.5%

Advertising/marketing
Class action		
Employment/labour		
Environmental		
General corporate work (contracts, etc.)
Immigration
Intellectual property
Information Technology (contracts, licensing, etc.)
Litigation
Mergers & Acquisitions		
Privacy legislation
Real Estate
Regulatory matters
Risk mitigation
Securities/corporate finance
Tax
U.S.-cross-border
Other

Sending more work out

21.3%

Inc. in Montreal, says the number “seems
high to the point where it requires reflecThe business grew
tion.
“Is there an opportunity here?” he asks.
Isolated/one-off
“Maybe there’s a need to be more at the
situation that led
table with management and have an ear
to higher fees
to the ground on what’s going on. It’s too
%
much of a cop-out to say, ‘I didn’t anticipate
Bringing more work into this.’”
the legal department
Denis agrees, noting the same excuses
— “we don’t know how many times we’re
situation led to higher fees, slightly higher
going to get sued, it’s out of our hands” —
than the 47.8 per cent giving that same readon’t work anymore.
son last year.
“The business is expecting the same
Jonathan Cullen, vice president, legal
type of reporting, the same type of cost
affairs and general counsel at Pfizer Canada
predictability, the same level of strategic

51%

19.4
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planning from law departments,” he says.
“If you show up to the meeting with a legal
pad and that’s what you have for your folks
in the C-suite, you’re not going to fare very
well. You have to speak the language of the
business.”
Nick Slonosky, new chairman of the
Canadian Corporate Counsel Association
and director and legal counsel with Investors Group in Winnipeg, found it unsurprising that cybersecurity ranked first as an
issue of concern.
“If that wasn’t top of mind for every
in-house counsel in Canada, I don’t know
what would be — they wouldn’t be doing
their job,” he says.
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Cullen says at his organization “it is
absolutely in the top identified risks in our
enterprise risk management framework.
“It’s a strategic issue that should be on
the board’s radar,” he says, adding it’s not
hyperbole to say a breach can destroy a
company overnight. “If you have a global
organization, you don’t want to be the
Canadian entity that allows a cyber-event.”
Cullen says he pays very close attention
to law firms — they are vendors that “contain a lot of highly confidential informa-

tion that’s very valuable to a bunch of rich
clients and can be leveraged in extortions,”
and even high-quality protection systems
are not infallible.
“Maybe you can be soft on other
aspects of the contract, but this is something we have to be tough on.”
In the “other” section of the question,
the issue of privacy was mentioned. Wendy
Lawrence, program chairwoman at the
Association of Corporate Counsel and
director of compliance and privacy at The
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Hospital for Sick Children, says privacy
is a “key consideration” for organizations
today, both in terms of compliance with
evolved privacy laws such as PIPEDA and
PHIPA and data security.
“In my role, I am constantly monitoring privacy incidents in our industry
and re-assessing our privacy compliance
framework to ensure it continues to be
effective at preventing privacy incidents
from occurring and keeping the hospital
prepared should an incident occur,” Lawrence says.
Today, almost all organizations need to
deal with some level of personal information in their operations, she notes, which
means privacy protection is essential to
doing business.
Cullen says his company works hard to
make sure it has proper breach response
processes.
“At the end of the day, no organization
is immune from these things, but what
makes the difference, as with most things
at life, is how you respond to it.”
Holding steady from past years, litigation tops the list of work most commonly
sent outside. At 78.4 per cent this year, it’s
up from last year’s 72.2 per cent, followed
by employment/labour (54.3 per cent),
mergers and acquisitions (28.1 per cent),
intellectual property (27.1 per cent) and
tax and regulatory matters (both at 26.6
per cent).
Denis says litigation is typically happening after the fact.
“You’re being sued, you react and
defend yourself. If all goes well, you win
— nice — but isn’t there anything else the
firm can bring?”
One of his biggest challenges is how to
leverage the law firm relationship — “pretty much building deeper supplier relationships,” he says.
Denis says some firms are getting good
at leveraging AI and analytics to better
understand trends legal departments are
seeing in terms of lawsuits and having a
discussion on how to predict and prevent
adverse effects, for example.
“That’s really what keeps me up at night
— how do we go beyond just spending
and being a cost centre?” he says.
While some respondents were succinct
with their reasons for going with certain
firms — “I choose lawyers that are reasonable, practical and do not bill me to death

Lawyermag.com
2017-08-15 4:09 PM

What are the key issues in your legal department?
(Weighted average)
Managing growth of company/organization
Compliance/Regulatory matters
Risk management
Legal department management
& structure/moving to legal operations
Cost containment
Cybersecurity

3.4%
2.7%
2.6%
3.5%
3.4%
4.1%

Is the volume of legal work carried out by your
department and external counsel combined likely to
grow for your company in 2018 from 2017?

Y

53.7%

?

N

Don’t know
%

22.6

If the volume of work is
projected to grow, to what do
you attribute the growth?

23.7%

How many law firms
are you using?

19.4%

One-time project

72.7%

Company is in
growth mode

2.4%
0

45.2%
35.1%
17.3%
1 to 4 5 to 10 More
than
10

15.2%

Company made
acquisition

Are you using Alternative
Service Providers?		
Onshore
Offshore
Both
Not using

8%
3%
5.1%
84%

What type of billing arrangement
do you have with your primary law
firm/external service provider?
50.5% Billable hours
1.6% Flat fees
44.7% Combination of billable hours and alternative fee arrangements (AFAs)
3.2% AFAs
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with time/billings,” said one — 68.3 per
cent of those who took the survey said
they choose firms based on specific lawyers, up by 2.7 per cent over last year.
While Cullen says he’s not surprised inhouse counsel choose based on individuals
— after all, “you don’t hire a company or a
firm, you’re hiring people you work with,
human beings” — for him, it’s more about
building a long-term relationship with a
firm as a whole.
But he notes that if you are a client of
sufficient influence, you can ensure a particular partner or associate is getting good
work and is involved in strategic discussions.
“I put my own skin in the game to
ensure to [the] best of abilities they’re
happy with what they’re doing — I continue to provide good opportunities,” Cullen says.
For Denis, too, it’s more about the firm
as a whole. He looks for innovation above
all else, noting that while all firms might
say they’re innovative, he checks things
such as if e-discovery is done the old-fashioned way or whether they have the capacity to leverage AI and predictive coding.
“I’d rather focus on a firm’s capacity in
terms of efficiency, productivity and innovation — real innovation,” he says.
Carrying over from the last few years
is a decline in the use of alternative fee
arrangements — 3.2 per cent said AFAs
were the billing arrangement they had with
their primary law firm/external service
provider, which was a slight drop from 4.9
per cent last year and a considerable drop
from 12.7 per cent in 2015. The billable
hour came out on top again, with 50.5 per
cent — essentially unchanged from 2016
and up from 46.8 per cent the year before.
The combination of billable hours and
AFAs was second with 44.7 per cent.
“The discussion is amongst all circles
— that conversation is continuing,” says
Slonosky, noting that looking for counsel
who truly understand business issues is
more important than how services are
provided.
When asked if they were interested in
engaging firms in AFAs, 77.4 per cent of
respondents said yes. Cullen says the disconnect between the overwhelming desire
for AFAs versus those who say they’re
actually using them stood out to him.
He says there’s too much of a focus on
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Has your top law firm asked your law department
to complete a written, over-the-phone or in-person
satisfaction survey in the last 12 months?

5%
3.9%

Yes, in person

84.4%
No

Yes, written

6.7%

Yes, over the phone

Our legal department provides feedback
to the outside firms that serve us.		

63.9%

Yes

36.1%

No

fee structures and that “sets you off on a
much narrower path than you need to be
on.”
The Pfizer Legal Alliance, a group of
around 15 law firms globally, makes use
of flat-fee structures based on anticipated
work for the year, but the main drive is
long-term value creation.
“It goes beyond ‘How do we reduce
billable hour to X.’ That isn’t rocket science;
that’s not the magic,” says Cullen. “The
magic is in the relationship.”
Denis says “we sign 15,000 engineering
services contracts every year — it’s a given
we’re going to be sued” — but they’re similar suits, so he’s trying to isolate tasks that
can be grouped together and price them
reliably.
“Three years from now, I’d like to say
the vast majority is AFAs — we’re being
very aggressive about this.”
In question 25, respondents said one
of the top things a firm can do to improve
working relationships with their company
was be more proactive, and in a highly
regulated industry such as pharmaceu-
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How many firms received the top
80 per cent of your Canadian legal
department’s legal spend?

Rank the most important things that
your law firms can do to improve working
relationships with your company.
Be more concerned with costs
Be more creative/innovative overall
Be more practical
Understand our business better
Be more proactive
Provide more strategic advice
Be more concerned with results
Act on our feedback

3%
4.3%
3.2%
3.6%
4.4%
3.7%
4.5%
4.8%

41.3%
3 to 5

51.9%
1 or 2

3.4%

6 to 10

Do you use:
Boutique firms
(IP, employment law, tax)
Regional firms
National firms
International firms
Alternative firms
LPOs

65.4

1.7%

%

1.7

%

54.8
75.9%
36.3%
2.8%
1.1%
%

15+

What is the average (actual)
work week for members of
your department?

1.7%

Does the general counsel have the
autonomy to select firms?		

Don’t know

67.6% Yes, the general counsel/legal department makes the selection
6.2% No
21.2% It is a shared decision with executive management/board
5% Handled by procurement department/process
ticals, Cullen appreciates a heads up to
regulatory changes or new legislation that
might impact his business.
“Bad is receiving nothing, good is getting periodic updates that are relevant to
my industry and company, but all the way
at the other end of the spectrum at great is
customization for my organization,” Cullen
says.
Decisions at Pfizer are complicated, and
they’re rarely based on dollars alone — it’s
about people’s lives. Cullen says he likes
outside counsel to see what they struggle
with.
Slonosky identifies diversity as another
way firms could improve, saying he’d like
to see the results of question 23 — do you
ask firms you do business with to provide
a diverse roster of lawyers to work with? —
reversed.
Less than 20 per cent — 17.8 —
ask, and the vast majority — 70 per
cent — don’t. Another 12.2 per cent of
respondents indicated they were thinking about it.

11 to 15

2.3%

56+ hours

%
17
51–55 hours

But in the followup question, 71.4 per
cent said firms are happy to provide a
diverse roster if asked.
“We’re not asking the right questions
sometimes, that’s what that tells me,” Slonosky says.
“Pfizer as a whole is alive to the issue,”
Cullen says, adding that companies have
leverage with their firms and that’s how
things change — when customers, clients and users of services demand it. “If
I were to categorize, we’re further along
on the spectrum than most I think. Are
we at the point where it’s where I’d like it
to be? No, but it’s definitely a discussion
item. I’m a firm believer that in-house
legal counsel and GCs in particular need
to be at the forefront of this issue — it’s a
professional obligation.”
More than 80 per cent — 84.4, compared to 87.8 per cent last year — of
respondents reported firms don’t request
feedback. Cullen says that’s a missed
opportunity, and in-house counsel could
say proactively, I’m willing to invest my
w w w. C A N A D I A N

47.7%
35-45 hours

31%

46–50 hours

time. Last year, Cullen offered to meet
with a firm and they flew out from Calgary.
“That spoke volumes,” he says, adding
he’ll also go to their primary firm and
educate young associates about the business and its challenges “so five years from
now they can serve us better.”
“That’s a competitive advantage that is
difficult to replicate. We’re creating a system that will better serve us. If competitors aren’t doing that, then I win.”
Denis says his company also has very
“deep-dive reviews” twice a year with the
firms that get most of its volume.
“It’s extremely helpful,” Denis says.
“There’s a lot they can bring us as well —
the dialogue goes both ways.”
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